Ashby Conservation Commission

Minutes for the Meeting of December 2, 2009

Meeting opened at 7:30pm with Tim Bauman, Cathy Kristofferson, Bob Leary and Roberta Flashman in attendance.

Minutes of the meeting of November 18, 2009 were reviewed and accepted unanimously as written.

Treasurer’s Report:  $5.54 receipt for mailing a certified letter was submitted for petty cash reimbursement by Tim.

Correspondence: 

Received updated plans from Graz Engineering for DEP  #93-311 and #93-312.

Received the certified mail return receipt from Shepherd mailing.

NRWA announcement of a December 5th program at Devens, Preserving Land and Clean Water for Future Generations in the Squannacook & Nissitissit Sub-basins of Massachusetts and New Hampshire. 
Call from John Enwright from Lynda Laakso regarding status of 864 South Road. He is taking over from Jim Craven.

Old Business:
 

Tim and Cathy attended the DEP Circuit Rider program on Thursday, November 19, 2009: The Wetlands Protection Act and Agriculture Exemptions.  As part of the presenstion, the participants were presented a copy of the new version of the Agriculture Regs.  An interesting bit of information from the presentation is that when activities in the wetlands (non-exempt) require conservation plans, a copy of the plan should be sent to the Commission.  

Ashby Open Space Draft is on the Ashby website along with a request for comments. We should all respond. A December 3rd public hearing is scheduled.:http://ci.ashby.ma.us/committee_other/os_plan_draft_2009.html.  Link posted BoS presentation :http://www.ci.ashby.ma.us/conservation/presentations/BoSOct282009.pdf.

MRPC/NCLT trail mapping at Fitchburg Water Supply. Cathy investigated all the trails that begin and end in Ashby.  She found that 3 of them lead directly to the No Access areas near the dams.  Should the Commission make a position statement?  Motion made to tell MRPC that no data will be supplied for trails that lead to “No Access” areas near the dams and recommend that new signage be installed to that effect.  The Commission voted in favor of the motion unanimously. Tim will write a letter to express our concerns in addition to our concerns about the effect of public access to trails on the loons.

In response to an Interdepartmental Memorandum – Tim had written a letter to the BOS to request that the Commission be given more time to visit the businesses in town that need a license renewal.

Awaiting response to the Enforcement Order issued by the Commission for clear-cutting in the wetland area on Jewett Hill Road (owner Shepherd).  Site visit postpone at owner’s request. Chair sent a letter requesting contact from owner by Dec 5th.  If no response, will request assistance in enforcement from DEP.

Saturday, December 12, 2009, at 10:00 a.m., at Town Hall, the Treasurer of the Town of Ashby will conduct a public auction of Tax-Title Properties. Property on Jones Hill Rd is not included.

8:30 PM: 

Discussion with Alan Ewald and Michael McCallum from the Ashby Land Trust and the Blood Hill Management Committee (Cedwyn Morgan, Alan Pease, Janet Morrison-North County Land Trust, Roberta, Ken Brown attending) exploring the possibility of MA Dept of Fish and Wildlife holding the CR on Blood Hill. 

Discussions were held in the summer with Brandon Kibbe about other properties.  Discussion then moved to questions about Spring Hill.  Issue: MADFW doesn’t invest in separate properties, but rather abutting properties.  

One way of creating the abutting property would be to convey the Blood Hill CR to MADFW.  It would not require changes to the CR or the Management Plan, since either of these is a rather major undertaking.  The CR language allows North County to assign their secondary interest in the CR and leave Ashby Land Trust in place as the primary holder. There are activities on the property that might present issues for MADFW: snowmobiles, forestry management, sugaring, mowing and trail making. Hunting is allowed, which is a plus, as it might further MADFW needs in creating the corridor from Fitchburg to Mt Watatic – in conjunction with the recent CR’s around the reservoirs.  

As a side note, Al Futterman mentioned that Natural Heritage is compiling a list of properties to inventory this coming season – State, MADFW properties and buffering areas.  Motion was made and 2nd’d to invite Natural Heritage and Endangered Species Program to inventory the Blood Hill property if and when they are available.  Commission voted in favor of the motion unanimously.  This vote was taken with the general support of the Blood Hill Management Committee.

Cedwyn Morgan brought up issue of expired terms of Blood Hill Management Committee and how to accomplish re-appointments. Roberta will research and then inform other members so that the Committee members can be reappointed.

Bruce Adams inquired about the property on New Ipswich Rd – old Stanwood property – and how to go about renovating.  Because of the proximity of the house to wetlands, anything except an internal renovation of the house would require at least a Determination and possibly a Notice of Intent.

Cathy’s highlights of  MACC Fall Conference on Enforcement.   Suggestion to develop an enforcement log and will attempt to post one on the web for all to use. Chair recommends that these “conference notes” be made part of the minutes.  These will be included at the end of these minutes.  She will keep up the enforcement log for the Shepherd enforcement order.

Clarification on eDEP filing. Jennifer Gensel said that everyone can use Cathy’s eDEP and proof of identity to submit electronic wetland permits for Ashby. DEP doesn't require individual proofs for all signatories just the one for the account. Each Commissioner doesn't need his/her own account. Since permits still need to be printed out for the applicant to take to the Registry, that hard copy will contain the individual signatures of each willing/approving Commission member.  Would be best waiting for a simple Order of Conditions to try filing the order on-line.

New Business: 

Michael Harrison submitted his resignation.  He re-enlisted and volunteered for active duty.  As a result he wants to spend as much time with his family until that time.

Ashby ZBA hearing for 864 South Road is scheduled for 12/15, 7:30PM.

At 8:15 PM Alan Pease and Andy Leonard appeared before the Commission to discuss options for type and location of town sewerage.  They are looking to get some preliminary plans completed by MRPC.  The ultimate goal is to get an estimate of costs for public sewage and what areas should be included.  Proposed area 1 extends from fire station to Turnpike Rd. Have to determine the load on the system that would be generated from the homes in an area and the exact extend of the area that would make sense to include and the possible systems for the load.  2nd area would proceed to intersection of 119 and 31.

Would like some comment from the Commission.  Suggestions: 

· include fewer properties on South Rd for area 1;  

· include County Rd, Damon and Turnpike in the 2nd area to take in more properties, rather than proceeding down Turnpike Rd.

Cathy had applied to be in the Beta program for ArcView.  However, the beta software cannot be installed alongside the original version.  This may make being part of the program less convenient or impossible. Cathy will let us know how things procede.

Cathy and Roberta monitored the Packard property on Sunday, Nov 29, 2009 for 6.5 hours.  No violations.  Found an American Chestnut – 25ft high and 12” DBH.  Seed pods littered the ground.  Paula will contact Chestnut Society.   Will have to print more photos for reporting the monitoring – 15 pages with 30 pictures.  Motion to authorize Cathy to spend up to $45 for three sets of pictures to add to the baseline. Commission voted unanimously in favor of the motion. One copy of the photos will be for the monitoring documentation, one for DCR and one for the copy in the safe.

Need to have signs for marking property bounds for which the Commission holds the CR.  Roberta will design a sign and get pricing.

Hearings: 

8:00 PM, Continuation of hearing from 11-18-09, Graz Engineering for Nourse and Allen Roads. Lot #3 Wetland Crossing and Construction within the buffer zone.  No one showed up for the hearing except Cathy, who is an abutter.  There were questions that could not be answered without Graz engineering.  The hearing was continued to Dec 16th meeting at 8:00pm.
Hearings Scheduled: 

Continuation of the hearing for Nourse and Allen Rds to Dec 16th meeting at 8:00pm.

Site Visits: 

Site Visits Needed: 

Jewett Hill Road and the cutting on Lot 28.5, Map #2

Meeting was adjourned at 10:27pm.

Respectfully submitted,

Roberta Flashman

Enforcement: Yes You Can! Training Report.  Nov 7th MACC Fall Conference.  

The main take away messages were: 

Establish jurisdiction, work for the prompt return to compliance. 

Prompt and Continued Compliance.  

Stay focused on the goal – compliance. 

Do not trespass, i.e. violate the 4th amendment.  

The steps to Enforcement: 

Gain site access, 

Establish wetlands jurisdiction, 

Gather evidence.  

Site access can be gained either verbally or written from the property owner or by administrative warrant from court if owner refuses. Whenever possible observe off-site from road or abutter property.  NOI or OOC already allow site access. (As we did with the recent Jewett Hill) One Commissioner may issue the EO, full Commission must ratify.  Contact DEP if the Commission is denied access, if the EO is appealed, or if the Commission needs advice on difficult actions. The Commission should have a pre-defined Enforcement Action Plan that it follows. The goals of enforcement are restoration and deterrence and should never be simply assisting the landowner in obtaining the requisite permit as this will be a bad public perception.  Commissions are urged to have an Enforcement Log for notes & photos.  

Good presentation on preventing violations / avoiding enforcements on permitted projects.  Interesting recommendation to import OOC conditions into DoAs.  OOC conditions should consider worst case scenarios. [Seems counter intuitive to DEP cookie cutter electronic filing]. OOC should import DEP comments. [!!].  For complicated projects have sequenced segments with pre-con meetings and site visits (conditioned). Scary stats on replication that only 21.9% are constructed at all, and 69% don’t replicate the loss [we already know 50% fail].

Some interesting points/thoughts:

Towns should adopt MGL Chapter 40: Section 21D Non-criminal disposition of ordinance, by-law, rule or regulation violations to allow fines, no Town Counsel involvement required.  Has Ashby adopted for WPA violations?  No, only for Hazardous Waste and Tobacco.
All owners should be listed on the Enforcement Order.

To get the violator to pay for an independent consultant requires an NOI with a condition requiring said payment.  MGL Chapter 44:  Section 53G can be used.

Never let a violator push you into a civil rights violation by for example getting you to say something personal.  Will lose SLAPP (strategic lawsuit against public participation) protection.

We should add a special condition allowing remediation by a 3rd party in the case of default or other work stoppage.

Get proof of registry recording at pre-construction meeting.  Fulfillment of Condition #8.

Work done under an expired Order of Conditions is a violation

We should definitely consider always attending MACC West as we have lots more in common with the towns in the western side of the state than the east.  Hopefully MACC will continue to offer the MACC West in Northampton rather than returning to Pittsfield.

Interesting info from the provided DEP Wetlands Enforcement Manual:

Enforcement Site Visits are not subject to Open Meeting Law so one or any number of Commissioners can attend.
